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February 22, 2018 

VIA EFILE AND EMAIL 

Edris Rodriguez Ritchie, Esq. 
Field Attorney 
National Labor Relations Board 
Region 32 
1301 Clay Street, Suite 300N 
Oakland, CA 94612-5224 

Re:  Tesla, Inc. 
NLRB Case No. 32-CA-214300 

Dear Mr. Rodriguez Ritchie: 

We represent Tesla in the above-referenced matter.  This letter constitutes Tesla's statement of 
position in Case No. 32-CA-214300 and responds specifically to your letter dated February 12, 
2018 and the email you sent on Friday, February 16, 2018.  By submitting this position 
statement, Tesla in no way waives its right to present new or additional facts or arguments.  If 
the facts described in this position statement are different from those discovered during your 
investigation, we request that you notify us of any areas of disagreement so that we may 
further address those matters. 

This position statement does not constitute an affidavit, and is not intended to be used as 
evidence of any kind in any agency or court proceedings in connection with these charges.  
Tesla provides this information in cooperation with the Region’s investigation.  However, as the 
Region is aware, maintaining the confidentiality of this responsive information is critical in this 
case because litigation is pending in other forums regarding certain allegations raised in your 
February 12, 2018 letter.  Tesla also provides this statement of position with the understanding 
that its contents and attachments are confidential and proprietary and, consistent with NLRB 
rules, practices and policies, that its contents and the accompanying exhibits will not be 
disclosed, or given to the International Union, United Automobile, Aerospace and Agricultural 
Workers of America, AFL-CIO (“UAW,” “Union” or “Charging Party”), or any attorney or 
representative it may have.  

As described in your letter of February 12, 2018, the Union’s Charge concerns two allegations: 
(1) that the Company engaged in a "mass discharge" of employees at Tesla's facilities in order 
to discourage employees from engaging in protected activities; and (2) that the Company 
discharged  and  for their purported protected concerted 
activities and/or Union activities.  In the email you sent on February 16, 2018, you attached 
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another letter which contained an additional, and new, allegation: that in  2017, 
 threatened employees with plant closure if the Union became the 

collective bargaining representative.  None of the allegations have any merit. 

(1) There is No Merit to the Union’s “Mass Discharge” Allegation. 
 
The Union’s “mass discharge” allegation is a repetition of its contention in Case No. 32-CA-
208614 that the Company's implementation of changes in its Performance Management 
Program process in the fall of 2017 was a subterfuge to get rid of Union supporters.  You have 
informed us that the Union’s contention is the same in both cases.   
 
In connection with Case No. 32-CA-214300, the Region has taken the affidavit of  

, who initiated and oversaw the changes in the 
Performance Management Program.  In addition, the Company has provided the Region with 
the sworn declaration of  who was part of the team that developed the 
criteria and was responsible for analyzing the data and impact of changes in the Performance 
Management Program.  Finally, the Company has provided the Region with extensive 
documentation concerning the creation and implementation of the changes in the Performance 
Management Program.  The witnesses’ testimony and the extensive documentation already 
given to the Region constitute overwhelming evidence that the purpose of the changes in the 
Performance Management Program was purely business-related and that the modified 
Performance Management Program had nothing to do with the Union's organizing campaign or 
the employees’ concerted activities.   
 
As reflected in  affidavit,  started working for Tesla on  as the 

—  in the Company’s  
organization.   came to Tesla from the , where 

 had revised that company’s performance management system.  Before  work at 
 had been heavily involved in revising and implementing 

performance management systems at other major companies, including Microsoft.  All of those 
companies use performance management as a means of ensuring that only top-performing 
employees were retained. 
 
Arriving at Tesla,  found an unacceptably high number of employee complaints 
concerning interpersonal treatment.   concluded that Tesla's rapid growth had 
resulted in the hiring of some employees who were “behaving badly” and should not be allowed 
to remain with the Company.   was concerned that the employees’ behavior, in addition to 
being potentially unlawful, could adversely affect employee morale, production, and the 
Company’s brand.  
 
Accordingly, , with the concurrence of the Company’s Executive Staff, created the 
Tesla Academy to better train managers and improve new hire orientation.   also added an 
independent Employee Relations Investigation Team that was tasked with quickly and 

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(

(b) (6), (b) (7)(C), (b) (7)(D)

(b) (6), (b) (7)(C)

(b) (6), (b  (b) (6), (b) (7)(C) (b) (6), (b) (7)(C)

(b) (6), (b) (7)(C) (b) (6), (b) (7)(C) (b) (6), (b) (7)(C)
(b) (6), (b) (7)(C) (b) (6), (b) (7)(C)

(b) (6), (b  (b) (6), (b) 

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

(b) (6), (b) 

(b) (6), (b) (7)(C)
(b) (6), (b) 



Edris Rodriguez Ritchie, Esq. 
February 22, 2018 
Page 3 
 

thoroughly investigating work place complaints.  Finally, and most importantly for this matter, 
 revamped the Company’s Performance Management Program.   

 
 concluded that Tesla's Performance Management Program, which was in place 

when  arrived, relied too heavily on the “what” of employees’ performance, simply 
measuring the quantity and quality of production.   found that the existing 
performance management system did not sufficiently consider the “how” of employee activity, 
including the way employees interact with each other and work together as a team.   

 concluded that the existing Performance Management Program enabled the retention 
of employees who negatively affected a collaborative culture. 
 
Accordingly,  directed , , to 
determine whether enough information regarding the “how” of employee performance could be 
extracted from the evaluations that had just been performed for the first half of 2017.   

 and  team concluded that the desired information could not adequately be 
extracted from the existing evaluations.  Instead,  concluded 
that it would be necessary to conduct a supplemental evaluation, adding new criteria focusing 
on the “how” of production, including teamwork, collaboration and trustworthiness.   

 working with a group of HR business partners, a representative from the legal 
department and, occasionally,  developed the criteria that were eventually 
included in the Supplemental Performance Review form.   
 
On , 2017,  sent an email to the departments that reported to  
regarding the roll out of the Supplemental Performance Review process.  (Exhibit A.)  That 
email clearly stated the purpose of the Supplemental Performance Review:  

 
The Executive Team and I have been discussing what it means to balance high 
performance and teamwork, and believe the time is right to make a change in 
how we measure how we contribute.  We need you to help make sure our 
employees are not just high performers, but also achieve results in a way that 
does not negatively impact our ability to collaborate and creates a great 
environment to work in.  It is imperative that we build a culture and workplace 
with managers and employees who act with high integrity and live fair-minded 
values each day.  (Id.) 

 
The same message was distributed to all of Company’s managers and supervisors.  On  

 2017,  reminded all employees of the need to complete Supplemental 
Performance Reviews and restated the purpose of that initiative: 

At Tesla, we don’t just value high performance but also how we achieve results.  
We want to build a culture where we hold ourselves accountable for operating 
with high integrity, teamwork, and in a way that helps create a positive work 
environment.  The effect our actions have on teams and each other is critical to 
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our company's success.  It is for this reason that we have asked all of you to 
help us measure these qualities for our employees and managers.  (Exhibit B.) 

 
The Company also issued a Frequently Asked Questions (“FAQ”) sheet to the HR staff so that 
they could answer questions that might arise concerning the Supplemental Performance Review 
process.  (Exhibit C.)  Once again, the purpose of the Supplemental Performance Review was 
made clear: 
 

This is an enhancement to our existing performance management process, and a 
recognition that how results get achieved is valued as much as the actual results.  
(Id.) 

 
In  2017, after the supplemental evaluations had been completed,  
and  team analyzed the impact that terminating employees, based on various scores, would 
have on the employee population.  For example, in a  2017 email,  
reported that if the Company terminated all employees who had 6 or more months of service 
and received a score of 1 or 2, there would be 2,000 employees terminated.  (Exhibit D.) 

 
Between  2017,  met with  and others 
on the working team, and reviewed the impact of various possible scoring scenarios.  While 
they decided to make non-production employees who had a “1” or “2” rating subject to 
termination, they decided not to terminate production employees who had a single first time “2” 
rating for two reasons.  First, the twice-per-year evaluation cycle for production employees 
would give employees a chance to improve their performance and the Company the ability to 
quickly evaluate employees’ progress (in contrast to the once-per-year evaluation cycle for 
other employees).  Second, terminating 2,000 employees would have had too great an impact 
on production; the Company needed to ramp up production for the new Model 3 and the 
Company would have had difficulty finding replacements for 2,000 terminated employees.  
Third, termination of 2,000 employees would negatively affect the brand, as Tesla would be 
associated with a mass exodus of employees.  The decision not to terminate production 
employees, who had a one-time rating of “2”, resulted in bringing the total number of 
employees who would be terminated down to approximately 700 Company-wide.  

 
Although the Company had used performance improvement plans (“PIPs”) in the past,  

 decided not to use them in conjunction with the implementation of the Supplemental 
Performance Review because  did not favor PIPs and concluded that  HR team did not 
have the capacity at that time to engage in a complicated PIP process. 

 
From the foregoing, it is clear that the Company gave no consideration whatsoever to the Union 
organizing drive in developing and implementing the changes in the Performance Management 
Program.  Neither the Union nor the organizing campaign was mentioned once in the 
voluminous correspondence concerning changes in the Performance Management Program.  
Rather, the Company was motivated solely by its desire to improve its work force by placing 
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greater emphasis in the review process on how employees perform their jobs and how they 
interact with fellow workers.  These are entirely legitimate business considerations.  Indeed, as 
discussed in our December 12, 2017 position statement, there is a significant body of literature 
recognizing the importance of focusing on the “how” of production in the modern workplace.1 

 
The only conclusion that can be drawn from the testimony of  and  
and the documents created during the revision of the Performance Management Program is 
that consideration of the Union played no role in that revision.  This conclusion is confirmed by 
the statistics, which show clearly that the revision in the Performance Management Program 
treated production employees—the very group of employees in which the Union was waging its 
organizing drive—more favorably than other employees.   
 

• 1.1% of U.S. hourly employees (87 of 8,225 employees) in production 
and maintenance were terminated.   

 
• 1.5% of U.S. managers and supervisors (43 of 2,643 employees) were 

terminated. 
 

• 3.4% of U.S. non-production and maintenance employees (549 of 16,280 
employees) were terminated. 

 

                                           
1 Behavior goals are a standard component of most performance review systems.  See 
Managing Employee Performance, SHRM Toolkit (September 17, 2015) available at  
https://www.shrm.org/resourcesandtools/tools-and-
samples/toolkits/pages/managingemployeeperformance.aspx. Understanding the actions and 
behaviors that employees can use to perform the job is often as important to success as end 
results. Behavior is the day-to-day activity in which people engage to produce results and 
relates closely to the process side of work. 
Focusing on the way people go about their work is based on the belief that doing things 
correctly will lead to positive organizational results. University of California Berkeley Human 
Resources, Performance Expectations = Results + Actions & Behaviors available at 
https://hr.berkeley.edu/hr-network/central-guide-managing-hr/managing-hr/managing-
successfully/performance-management/planning/expectations; In performance review, 
behaviors are presented in a range of different ways and bear names that range from success 
factors to behavioral competencies to simply performance components.  They typically address 
things like teamwork, creativity, adaptability and initiative, and are measured with behaviorally 
anchored scales (defining different levels of what it looks like to exhibit these behaviors on the 
job).  Behaviors are often referred to as the how  of an employee's performance, since they 
address how an individual goes about their work (i.e. being collaborative or cutthroat).  
Compensation Force, Performance Management: Measuring Behaviors Versus Outcomes 
available at http://www.compensationforce.com/2006/07/performance man.html 
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For these reasons, the Region should dismiss this last-minute, baseless allegation.   
 

CONCLUSION 
 

As explained above, there are no comments, documents or statistics that support the Union's 
charge regarding the Performance Management Program.  Similarly, the evidence shows that 

 were terminated in accordance with the consistently 
applied criteria of the Performance Management Program.  Accordingly, those allegations 
should be dismissed in their entirety.  Finally, the last minute allegation concerning threats of 
plant closure should be dismissed – or, at the very least, the Company should be given 
additional time to respond.  
 

Very truly yours, 
 
/s/ John M. Skonberg 
 
John M.  Skonberg 
 
Attachments 
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UNITED STATES GOVERNMENT 
NATIONAL LABOR RELATIONS BOARD 
REGION 32 
1301 Clay St Ste 300N 
Oakland, CA 94612-5224 

Agency Website: www.nlrb.gov 
Telephone: (510)637-3300 
Fax: (510)637-3315 

March 29, 2018 

JOHN SKONBERG, ESQ., ATTORNEY 
LITTLER MENDELSON, P.C. 
333 BUSH STREET, 34TH FLOOR 
SAN FRANCISCO, CA 94104-2842 
 

Re: Tesla, Inc. 
 Case 32-CA-214300 

Dear Mr. Skonberg: 

This is to advise you that I have approved the withdrawal of the charge in the above 
matter. 

Very truly yours, 

 
Valerie Hardy-Mahoney 
Regional Director 
 

cc:  
TESLA, INC. 
45500 FREMONT BLVD 
FREMONT, CA 94538-6326 

 
 

  

SUSAN REED, UAW NAT'L ORG. 
INTERNATIONAL UNION, UNITED 
AUTOMOBILE, AEROSPACE AND 
AGRICULTURAL IMPLEMENT WORKERS OF 
AMERICA, (UAW), AFL-CIO 
8000 E JEFFERSON AVE 
DETROIT, MI 48214-2699 

 
 

  

MARGO A. FEINBERG, ATTORNEY 
SCHWARTZ, STEINSAPIR, 
DOHRMANN & SOMMERS LLP 
6300 WILSHIRE BLVD, STE 2000 
LOS ANGELES, CA 90048 
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